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1 Purpose

This policy applies to all Department for Education, Children and Young People (DECYP)
employees and officers.’

The purpose of this policy is to establish principles for delegating and authorising the exercise of
statutory powers within DECYP in a manner that facilitates efficiency, increases accountability and
supports children and young people to be known, safe, well and learning.

The delegations framework facilitates accountability and transparency in decision-making, by
ensuring it is clear who exercises statutory power and from where the authority to exercise the
power comes.

2 Policy Statement

A delegation is a device which enables statutory powers and functions vested in the primary officer
holder by legislation (such as the Secretary or the Minister) to be validly exercised or performed by
others.

A power or function can only be delegated if there is a statutory power to do so and a delegate
cannot sub-delegate the power absent an express power to do so.

Delegations and authorisations are necessary to the efficient running of DECYP because it is not
always practical for the primary office holder given statutory power by an Act (the delegator) to
personally exercise all administrative and decision-making functions.

All staff have an important role to play in ensuring administrative decisions and other exercises of
statutory power are valid. Where power is not exercised by the primary office holder, this means:

» ensuring that the relevant power is properly delegated or authorised by a valid written instrument
of delegation or authorisation

+ that as well as exercising the relevant statutory power in accordance with the relevant legislative
scheme, the power is exercised in accordance with any limitations or conditions contained in the
delegation or authorisation, and

» that the power is exercised appropriately as delegate (not dictated by others) or as an authorised
person.

Delegations cannot operate retrospectively.

" This policy has been developed with input from the Office of the Solicitor-General.
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3 Legal Basis

General provisions about delegations are found in the Acts Interpretation Act 1931 (sections 23AA,
23AAB and 23A) (‘the AIA"). Staff involved in delegations, or the exercise of delegated power,
should be familiar with these provisions, for example:

* s 23AA provides that delegations can be made to a person by name or to an office, may be
general or be limited, can be subject to conditions and must be evidenced in writing signed by the
delegator.

Section 23AAB of the AlA provides that where an Act confers a power to delegate on a person, the
power to delegate includes a power to authorise another person to perform the function or exercise
the power on behalf of the person giving the authorisation. Sections 23AA and 23A of the AlA apply
to authorisations as if they were delegations. In consequence, unless there are express words or a
necessary intention in legislation to the contrary, a power of delegation in a statute also includes a
power to authorise the exercise of statutory power on behalf of the primary office holder.

Authorisations to act on behalf of or as the agent of the primary office holder are similar to
delegations in that they enable the exercise of power by persons other than the primary office
holder. However, there are important differences:

» A delegate does not act on behalf of or as an agent of the primary office holder. The delegate
steps into the shoes of the primary officer holder and acts in the delegate’s own name as if the
delegate is named in the legislation as the primary office holder. A delegate can seek advice
about the exercise of power but must not act at the direction of someone else. Delegates sign
relevant documentation associated with exercise of delegated power in their own name as
delegate.

» A person authorised to exercise power as agent can exercise the power as directed by the
primary office holder. A person exercising power under an instrument of authorisation signs
relevant documentation associated with the exercise of the authorised power on behalf of the
primary office holder.

An authorisation to act on behalf of or as the agent as the primary office holder in s 23AAB of the
AlA sense is distinct from other specific types of ‘authorised officer’ referred to in legislation such
as an ‘authorised officer’ as defined in section 3 of the Children, Young Persons and Their Families
Act 1997.

4 Related policies

Delegations are exercised in accordance with:

+ relevant legislative provisions that specify the power or function being exercised and other
relevant laws

» the Instrument of Delegation and any limitations or conditions that apply under that Instrument,
and

* relevant government or departmental policies and procedures, except where there is
inconsistency between the policies and procedures and relevant legislation, in which case the
relevant legislation prevails.

DECYP Statutory Delegations Policy 4



5 Assigning delegations

5.1 Principles for delegating or authorising the exercise of statutory

power

Principles for delegating or authorising the exercise of statutory power are as follows:

The statutory powers and responsibilities of DECYP are carried out efficiently and effectively, in
the best interests of children and young people and in accordance with the strategic priorities of
DECYP to ensure that children and young people are known, safe, well and learning.

Where there is a power to delegate the exercise of statutory power, delegation will be devolved to
the greatest degree practicable and permissible for effective and efficient operations, balanced
against sound risk management and aligned with DECYP’s risk appetite.

A position will not have greater delegations than the position it reports to (unless in exceptional
circumstances).

Any actual or perceived conflict of interest for potential delegates should be proactively managed,
for example by not choosing a delegate who has a general conflict of interest relevant to the
function or power to be delegated and by delegating power to more than one officer so that when
particular circumstances of conflict arise there is another officer who can exercise the delegated
power.

Delegates have the necessary knowledge and support to exercise the delegated function or
power.

5.2 Considerations in assigning statutory delegations

Primary office holders granted statutory powers should consider delegating power in all cases
where a power of delegation exists, or where new delegable statutory powers are created through
new legislation or amendments to existing legislation.

Delegators should take the following into consideration when assigning delegations:

Does the authorising legislation allow for the power or function to be delegated?
What level of delegation balances business needs with sound risk management?
Business needs should include consideration of:

o operational efficiency and effectiveness

° organisational structure and reporting lines

° frequency of decision-making

° availability of decision-makers

° urgency of decisions required under the power/function (i.e. generally routine or time critical),
and

° consistency of decision-making.
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Risk management should include consideration of:

° the safety and wellbeing of children and young people

° the safety and wellbeing of staff, volunteers and those caring for children and young people
> the complexity of decisions required under the power/function

° possible consequences of decisions required under the power/function (i.e. the opportunity or
risk of harm for a child/young person both short and long term)

° the seriousness/significance of the impact of decisions required under the power/function (for
example, where a decision affects the personal liberty of a child/young person)

° whether the proposed delegates have the necessary experience or standing to perform the
function or exercise the power, or whether training is required

° whether there are any conflicts of interest and, if so, how these will be managed

° whether the exercise of the power delegated should be subject to any limitations or conditions,
and

° supporting policies/procedures for exercising the delegation.

Whether there are alternative options for providing or not providing the delegation that would
better meet the particular needs under consideration.

Delegators and business units should ensure that any necessary training for delegates is
undertaken either at the time the power is delegated or at commencement of employment.

Delegations are assigned to positions and cannot be assigned to committees. Delegations may be
assigned to individuals rather than positions where the relevant Act allows.

5.3 Steps for assigning and reviewing delegations

The following steps should occur when assigning or reviewing delegations:

consultation with relevant employees and, where appropriate, external organisations
procurement of advice from Legal Services and Office of the Solicitor-General where necessary

following of correct approval process and documentation to ensure the validity of new delegations
and revocation of out-of-date delegations where necessary

updating of central register
communication to affected business units and staff

reviewing of financial delegations where necessary to ensure delegates can fully exercise their
delegations, and

updating of systems, forms and processes where necessary.

DECYP Statutory Delegations Policy 6



6 Managing Delegations

6.1 Register of delegations

All instruments of delegation and authorisation should be kept in the delegations register that is
available to all staff. The register can be found on the Intranet (Statutory Delegations-Home).

The register should include current and revoked or terminated delegations and when they applied,
so they can be found if and when it is necessary to see whether an historical exercise of power
was delegated and to whom.

6.2 How do delegations and authorisations come to an end?

Delegations to an office or position do not come to an end due to a change in the individual holding
that office (as a consequence of s 23AA(5) of the AIA). The function or power can be performed by
the person for the time being occupying or acting in the relevant office or position, provided
appropriate arrangements are made as per section 7.3 below in relation to acting arrangements.

Further, as a consequence of s 23AA(5A)(a) of the AlA, delegations do not cease to have effect
because the particular person who made the delegation is no longer the primary office holder.

Delegations or authorisations can be:
» revoked by the delegator pursuant to s 23 AA(2)(c) of the AIA or,
+ if the delegator is no longer available, terminated by notice in writing by the primary office holder.

Steps should be taken to revoke or terminate delegations or authorisations that are out of date, for
example because of changes to personnel or administrative arrangements.

6.3 Reviewing delegations

Delegations and authorisations should be reviewed to determine whether out-of-date delegations
or authorisations should be revoked or terminated and fresh instruments created where there are:

» changes to the legislation under which the power is delegated or government/departmental policy

* machinery of government changes, for example where the government of the day changes the
responsibilities of DECYP (such as moving functions from another agency to DECYP or moving
existing departmental functions to another agency)

» changes to departmental or business unit structure, changes to position roles, titles or numbers
(as delegations must include position titles and position numbers), or where additional positions
are added, or

» changes to business requirements.

They should also be reviewed:

» at the departure of a delegate where the delegation is to the person not the position, or
+ atleast every two years.

A new primary office holder (e.g. Minister or Secretary) may wish to review the delegations made
by previous incumbents.
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A review should include consideration of the issues set out in the ‘Assigning Delegations’ section
above to assist in determining if the delegation and any associated limitations remain appropriate.

7 Exercising delegations

7.1 Who should exercise a power that has been delegated or
authorised?

Other than the primary office holder, only a person or office holder to whom a statutory power has
been validly delegated or authorised should exercise the power.

The fact that a person is a delegate does not mean that the power delegated must be exercised.

Statutory powers are often delegated to multiple positions and levels in a business unit, to ensure
adequate availability of decision-makers. Some positions hold a delegation as a ‘back-up’ option
should a decision-maker be unexpectedly unavailable, and a decision cannot wait.

Business unit procedures should be in place to clarify expectations and provide clear guidance as
to which delegates will exercise the power and function in what circumstances.

» For example, a procedure could specify a triage process for case files, and decisions in relation to
a particular case would only be made by the delegate in the team where the case was assigned.
Similarly, delegates in schools would only exercise their delegations in relation to a matter at their
particular school.

Delegations are often assigned so that more senior staff are also delegated powers delegated to
other staff. This provides back-up to ensure availability of decision-makers. There may also be
occasions where the sensitivities or implications of an issue are such that it is determined the
decision should be made by more senior staff (including the Secretary or Minister), notwithstanding
a delegation is in place.

7.2 Exercising a delegation

Delegates should ensure they have ready access to current instruments of delegation or
authorisation applicable to them for consideration when exercising delegated power to ensure the
delegation is valid and up-to-date and that the exercise of power is consistent with the relevant
instrument.

Delegates and authorised persons must exercise powers and functions in accordance with:

» relevant legislative provisions that specify the power or function being exercised and other
relevant laws

+ the Instrument of Delegation or Authorisation and any limitations or conditions that apply to the
exercise of the power and functions under that Instrument, and

* relevant government or departmental policies and procedures, except where there is
inconsistency between the policies and procedures and relevant legislation, in which case the
relevant legislation takes precedence.

Delegates must apply their own discretion and cannot be directed to make a particular decision by
policy or otherwise.
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Delegates and authorised persons should seek advice and information, so they are properly
informed about the decision under consideration. This can include advice/recommendations from
advisory committees, other staff and relevant organisations.

Delegates and authorised persons should declare any conflicts of interest to their line manager so
that those conflicts can be appropriately managed. Conflicts may be general in nature or relate to
particular individuals who interact with DECYP.

Delegates and authorised persons should assess the sensitivities of each issue under
consideration and ‘brief up’ as necessary to ensure more senior staff are informed.

7.3 Acting arrangements

Receipt of allowances to act in higher positions or to undertake additional responsibilities does not,
of itself, mean that the staff member in receipt of such allowances can exercise powers delegated
or authorised to the higher position or the position ordinarily undertaking those responsibilities.

If the intention is that the person who is acting in or undertaking additional responsibility associated
with a different position is to exercise powers or functions delegated or authorised to that position,
before exercising the relevant function or power the acting officer must be formally directed to act
in the position or exercise the relevant duty, obligation, right or power in accordance with section
21A of the AlA.

Staff acting in a different position or being paid higher duties allowance should check with Human
Resources to ensure a section 21A direction has been given before exercising power delegated or
authorised to the position they are acting in. This can be done in consultation with the staff
member’s manager.

If a person does not hold delegations when acting in a position or undertaking additional
responsibilities, others with the relevant delegation should make the necessary decisions.

8 Roles and responsibilities

Each Act containing statutory delegations has been assigned a division/branch of DECYP as its
business owner for the purposes of supporting the management of delegations. The list is at the
end of this section.

Any proposals for changes to delegations should be coordinated through that division/branch’s
processes for managing delegations in consultation with the Office of the Secretary.

Minister, Secretary and other statutory office holders (primary office holders)

Where they are a primary office holder of a function or power under an Act, Ministers, the
Secretary and other statutory office holders (such as the Detention Centre Manager) are ultimately
responsible for determining whether and to whom to delegate or authorise their functions/powers
under relevant Acts. They should be satisfied of the following:

* They have an express statutory power to make the relevant delegation or authorisation.

» The principles for assigning delegations set out above have been considered when preparing
delegations or authorisations.
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» Documentation associated with delegations and authorisations (such as Instruments of
Delegation, Authorisations, Revocation and Termination) to which their signature is affixed are in
order.

Executive Board members

Executive Board members are responsible for ensuring appropriate processes/procedures are in
place to support and manage delegations and authorisations for Acts where their division is the
assigned business owner (see list below). This includes:

* making recommendations in relation to changes to delegations and authorisations (In doing so,
they should consider the ‘Assigning delegations’ section set out above when recommending
delegations.)

* ensuring updates to delegations are actioned where necessary as a consequence of:

° legislative changes
o divisional/business unit restructures, changes to positions, position titles and numbers, and
o providing reports to the delegator in relation to decisions made on agreed key delegations.

Office of the Secretary (OTS)

OTS is responsible for overseeing and co-ordinating changes to delegations and authorisations,
ensuring the appropriate documentation is presented to the delegator for signature, and managing
the statutory delegations’ page on DECYP’s Intranet.

Legal Services

Legal Services is responsible for providing advice and coordinating legal advice from the Office of
the Solicitor-General where necessary.

Delegates
Delegates are responsible for exercising delegations in accordance with this policy.
All staff

All staff are responsible for ensuring they are aware of and complying with the delegations that
apply in their business unit.

8.1 Business owners for the purposes of supporting the
management of delegations

ACT BUSINESS OWNER
Adoption Act 1988 Services for Children and Families
Child Care Act 2001 Education and Care Unit

Child Protection (International Measures) Act 2003 Services for Children and Families

Children, Young Persons and Their Families Act Services for Children and Families
1997

DECYP Statutory Delegations Policy 10



ACT

BUSINESS OWNER

Child and Youth Safe Organisations Act 2023

Office of Safeguarding Children and Young People

Education and Care Services National Law Act

2010 (Vic)?

Education and Care Unit

Education Act 2016

Strategic Policy and Projects, except those assigned
to the Office of Education Regulation in relation to
functions and powers of the Registrar, including
managing compulsory conciliation conferences, home
education and non-government school regulation and
Non-Government Schools Registration Board

Financial Management Act 2016

Finance and Budget Services

Mental Health Act 2013

Services for Youth Justice

Right to Information Act 2009

Legal Services

Tasmanian Assessment, Standards and
Cettification Act 2003

Office of Education Regulation in relation to TASC
Board and Registrar delegations

Teachers Registration Act 2000

Office of Education Regulation in relation to Teachers
Registration Board and Registrar delegations

Youth Justice Act 1997

Services for Youth Justice, except for the functions
and powers of the Detention Centre Manager in
relation to the Manager’s functions and powers as
specified in the Act

Freedom of Information Act 1982 (Cwith)

Education and Care Unit/Legal Services

Privacy Act 1988 (Cwilth)

Education and Care Unit/Legal Services

Tasmanian State Service Act 2000

People Services and Support

9 Definitions

Instrument of delegation

An Instrument of delegation is the written document signed by the primary office holder (or
delegator) as required by s 23AA(2)(b) of the AlA delegating specified statutory powers/functions,
including any conditions/limitations on the exercise of such powers/functions. An Instrument of

2 This Act applies in Tasmania through the Education and Care Services National Law (Application) Act 2001 (Tas)

DECYP
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Delegation must be in place to enable those specified functions and powers to be validly exercised
by the delegate.

There is a template that must be used, which is available through the Office of the Secretary.

Instrument of authorisation

An Instrument of authorisation is the written document signed by the as required by ss 23AAB and
23AA(2)(b) of the AlA authorising the exercise of specified statutory powers/functions, by the
authorised officer on behalf of or as agent for the primary office holder, including any
conditions/limitations on the exercise of such powers/functions. An Instrument of authorisation
must be in place to enable those specified functions and powers to be validly exercised by the
authorised officer.

There is a template that must be used, which is available through the Office of the Secretary.
Primary office holder

The primary office holder is the office given legislative functions or powers under an Act. The
primary office holder will commonly be the Minister, the Secretary or a statutory office holder.

10Legislative background

As at the date of this policy, Ministers, the Secretary, and other statutory roles in DECYP have
responsibility for the administration of the following Acts which contain delegable functions and
powers?:

* Adoption Act 1988

> The Act provides for the management of adoptions in Tasmania.
* Child and Youth Safe Organisations Act 2023

°  The object of the Act is to protect and promote the best interests of children in Tasmania.
» Child Care Act 2001

e The Act provides for a system of licensing childcare services in Tasmania. It applies to services
that are outside the scope of the Education and Care Services National Law Act.

+ Child Protection (International Measures) Act 2003

o The Act provides for the protection of children in circumstances where international
cooperation is required.

» Children, Young Persons and Their Families Act 1997
°  The Act provides for the care and protection of Tasmanian children.
* Education Act 2016

°  The Act sets out the framework for compulsory education and training in Tasmania.

3 DECYP is responsible for some other Acts, which have not been referenced as they do not include any delegable
functions or powers. Full and up-to-date lists of enactments administered by the department can be found in orders made
under the Administrative Arrangements Act 1990.
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Tasmanian Assessment, Standards and Certification Act 2003

° The Act provides for the management of standards, course accreditation, and assessment and

certification of student achievement in senior secondary schooling in Tasmania.
Teachers Registration Act 2000
° The Act provides the framework for registration of teachers in Tasmania.

Youth Justice Act 1997

°  The Act provides for the administration of youth justice in Tasmania, including youth detention

centres.

Ministers and the Secretary also have responsibilities under the following Acts, which are
administered by other departments or jurisdictions. Most of them also contain functions/powers that
can be delegated or authorised for others to undertake.

Education and Care Services National Law Act 2010 (Vic)*

°  The Act creates a national law to regulate education and care services for children in Australia.

Financial Management Act 2016
> The Act provides for the management of the public finances in Tasmania.
Freedom of Information Act 1982 (Cwith)

e The Act provides for the Australian community to have access to information held by the
Australian Government. It applies only to regulation of the education and care sector in
Tasmania under the Education and Care Services National Law in Tasmania.

Mental Health Act 2013

°  The Act provides for the assessment and treatment of people with mental illnesses in
Tasmania.

Right to Information Act 2009

° The object of the Act is to improve democratic government in Tasmania, including by giving

members of the public the right to obtain information held by public authorities and Ministers.

Tasmanian State Service Act 2000

°  The Act provides for the establishment and management of the State Service in Tasmania.

4 This Act applies in Tasmania through the Education and Care Services National Law (Application) Act 2011 (Tas).
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Authorised by: Ginna Webster — Secretary

Contact: Office of the Secretary: OfficeoftheSecretary@decyp.tas.gov.au

Last significant review: 11 February 2025
Review due: 1 June 2030
This document replaces: N/A new policy

Key search words: Statutory delegations; delegation of powers.
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